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7f Arising out of Order-in-Original No MP/08/Dem./2019-20 dated 15/10/2019 issued by Assistant
Commissioner, Div-V, Central Tax, Ahmedabad-SoutH.

r 37ftaaaf arn v ur Name & Address of the Appellant/ Respondent
i

M/s AIA Engineering Limited ( Unit-2), Plot No. 235 to 237 to 250-271-276, GVMM, Odhav,
Ahmedabad.

al{ a4fr gr 3r4ta re 'arihr rra aar & it as gr 3mer m- mcr zrenRenf3a T; Fe 3f@rant at
3r4ta u g+terr mhaa wg a ar &

Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944,may
file an appeal or revision application, as the one may be against such order, to the appropriate authority
in the following way :"m«a ram mr gm«arr sam

-~ Revision application to Government of India:

(1) ~~wen~. 1994 <ffr 'cITTT 3lmf ~ ~ ,rq +lJl'f<'1T m---.rN -ij ~ 'cITTT cm- ~-'cITTT m ~~
m- 3Rflrn grtervr sr4a are)l fra, rdal,@ +iaGz,GaRT, fl #if5r, sitar la a, ir mf, { Rec#
: 110001 cp)- <BT \1JFlT~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Departm:ent of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Sectioh 35EE·of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) zrf ma t if ma i sa hft rR ara fa»vat suer zn 3rIalaza Rh#t suer aw
+vs7Ir i m u g; maf i, zu fatwgr avsr 'ijffi cm- fclffit~ -ij m fclffit~ if m <TI&!' cffr W<Pm m
hr g& st'
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one 1warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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(b) In case of rebate of duty bf excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country or
territory outside India.
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(c)

uf grc ml gram fhg feara # as (hara znr qer t) fzf fan mar mrG3ti
In case of goods exported outside India export_to Nepal or Bhutan, without payment of duty.

;
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

sifa Una at sarza zyea gramf ut set fez mar1 Rt r{& ail h am?r wit s ear ya fm ,
garRa srgrr, srfa a zrr qRa ala w zur ar j fa 3rfefu (i2) 199 frr 1o9 rr fgar Rh; net

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products under
the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
Act, 1998.

(1) ta snra zgca (3r4tc) Ruma81, 20o1 a Rm e aifa RRfe qua in gg--s at ufii , hf set #
IR 3rr hfff Rt ma #fl -3ht vi srft3r st at-at ufaii # er fr sm?ea fur unar
'E!Tfmr 1 8# arr gar z. l ggrsff ifa err 3s--z j Reiff #t #aqir er €ts--6 arr
6t 4f 9# afe I

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9 0
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each
of the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as. prescribed under Section :,35-EE of CEA, 1944, under
Major Head of Account.

Rf@a 3mlaa rr uraj via vanv car q? a maa gt a q? 2oo/-- pr Tar #t ung sit urf
viva vanyla snr st a1 1ooo/-- at #ta pram #tur '

The revision application shall be accompanied by a fee of Rs.200/- where the amount involved
is Rupees One· Lac or less and Rs.1, 000/- where the amount involved is more than Rupees One
Lac.

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) #4tr sflul arffm, 2o17 #6 arr 112 siafa

Under Section 112 of CGST act 2017 an appeal lies to :.-

(6) . Ga~Rua 4fa 2 (1) iaa, 3r # rarar at srfl, sr@tat #a ma i v# zyca, tr
Gara zyca vi hara srfl#tu znznf@raw (frez) # ufa #tr 4lf8a1, srsrarara 2' mr,

amt sraaa ,3rar ,far4Tar,3rna7a1 -380004

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd floor,Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against (one
which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and -Rs.10,000/- where
amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated.
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(3) ~ ~~ lf ~ ~~ cpf~ m t c=rr~~ am cB° ~ tffR:r cpf 'TIBR \'3q4c@
· ~ xf ~ \JIFIT afeyzr # sh g; sf fa fum trcfi 'PTTr xf ffl cB° ~ lfmR~ ~
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In case of the order covers a number of order;.in-Original, fee for each 0.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.

(4) nr1rel yen 3rf@e)fa 197o zism vigihf@era at~-1 cB° 3IB1IB Rmffif ~~ '3"c@" 3ITTcR lfT

pc Ir?gr znRerf ffu ,f@rant a 3mks r@lat ya JR u xil.6.50 trn cpf .-l!llll&lll ~
[ease mm sh areg1

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item of the
court fee Act, 1975 as amended.

(5) gr sit if@r mm#i at firura a1a nilt 3it sft en raffa faut Grat t \i'f1" "fWl1" ~.
ab€hi Garza gen vivar an@ta =nnf@raw (rfffa@) fru, 1oe2 f#fee ?j

'Q Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(8) ft ye, #ta Gura yea vi hara ar44tr zmrnf@nur (frez), a uf ar4lat # lWrB lf
aacr ziar (Demand) g4 ie (Penalty) cpf 10% ra srmr al 3fart ? tzriR, 3rf@aaa Ta sat 1o~ ~
alss ? !(Section 35 F of the Central Excise .Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

(9)
~~~wcf> .3ITT°mfTcji"{cfi' 3'icrara, ~~WIT "~cfi'r~"(Duty Demanded) -.:,

(iii)

0

(i) (Section)m 11D t"~~'{ITT)";
(ii) fraa ta&zafzRtmw;

crl a@ fRrai# fGra 6 a aza er ufr.
zrzqasar 'ifaa3r#' iiuz raa Rt aacar ii, 3r4l'Rrr av aft u& ~~GfaiT fen zrn?C\. .3 C\,

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shall not exceed Rs.1 O Crores. It may be noted that the pre-deposit is a mandatory condition for
filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944

2
Section 83

& Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:

'(iv), · amount ·determined under Section 11 D;
(v) amount of erroneous Cenvat Credit taken;
(vi) amount payable under Rule 6 of the Cenvat Credit Rules.

~~-~rt- ,fr 3rl qf@raur a mar sgi srs 3rarar ara IT c;os fcla1Ra ~ m a:rror fcl;v -rv ~wq;
3 . 0

6(1) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute." - ' '

,
II. Any person aggrieved by an Order-In-Appeal issued under the Central Goods and Services
Tax Act,2017/lntegrated Goods and Services Tax Act,2017/ Goods and Services Tax(Compensation to
states) Act,2017,may file an appeal before the appellate tribunal whenever it is constitute ree
months from the president or the state presitjent enter office.
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ORDER IN APPEAL

The present appeal has been filed by Mis. AIA Engineering Limited (Unit-

2)[hereinafter referred to as the 'appellant'], situated at Plot No. 235 to 237 to 250-271-

276, GVMM, Odhav, Ahmedabad against Order-in-Original No. MP/08/Dem./2019-20

dated 15/10/2019 (hereinafter referred as "impugned order") passed by the Assistant

Commissioner, CGST, Division-V, Ahmedabad-South (hereinafter referred to as the

"adjudicating authority").

2 The facts of the matter 1n brief, are that the appellant is engaged in the

manufacture and clearance of goods viz. Machine Steel Alloy Casting and Cast Articles

of Alloy Steel falling under Chapter 84 and 73 of the First Schedule to the Central

Excise Tariff Act, 1985. It was having Central Excise Registration No.

AABCA2777JXM002. During the course of scrutiny of fo\ancial records of the

appellant by the CERA Audit for the period 2013-14 to 2015-16, it was observed that

the appellant had shown income under the head of miscellaneous income wherein they. [

had received volume discount from CONCOR, Container Corporation etc at the end of·

each financial year on the basis of the quantum and volume of.work and business and

have availed and utilized the Cenvat Credit of Service Tax paid on service provided by

IvVs CONCOR and others. However, they have not reversed the Cenvat Credit of

service tax on the amount so refunded during the period from 2013-14 to 2017-18(upw

June-2017) amounting to Rs.41,98,504/- under the provisions of Rule 4(7) of the Cenvat

Credit Rules, 2004. It was also observed that as per the proviso below Rule 4(7) of the

Cenvat Credit Rules, 2004, as amended, if any payment or part thereof, made towards

an input services is tefunded or a credit note is received by the manufacturer or e O
. I

er ice provider who has taken credit of such input service, he shall pay an amount

equal to the Cenvat credit availed in respect of amount so refunded. Accordingly, a

show cause notice dated 19.09.2018 was issued to the appellant, for recovery of Cenvat

credit amounting to Rs.41,98,504/- wrongly availed by them under Rule I4 of the

Cenvat Credit Rules, 2004 read with Section llA(4) of the Central Excise Act, 1944

along with interest for the relevant period. The said notice also proposed imposition of

penalty under Rule 15(2) of the Cenvat Credit Rules, 2004 on the appellant.

2.1 The adjudicating authority, vide the Order In Original No. MP/08/Dem./2019-20

dated 15/10/2019 issued under F.No. V;84/03-09/AIA/2018-19 has confirmed the entire

aiL-gutions by way of confirming the wrongly availed cenvat' credit clemancled along

interest. He also imposed penalty of Rs.41,98,504/- under the provisions of Rule

0
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152) of the Cenvat Credit Rules, 2004 read with Section 11AC of the Central Excise

Act, 1944 .

3. Being aggrieved by the impugned order dated 15/10/2019, the appellant has
'

filed the instant appeal on the grounds that:

Out of the total Misc. Income Shown in the Balance Sheet, Rs. 31,39,451/

pertains to refund claim amount received vide OIO No. 12/Refund/2014 dated

24.02.2014 and Rs. 6,31,091/- pertains to refund claim amount received vide

OIO No. MP/I68/Refund/2015 dated 21.04.2015 of excise duty and as such the

said amount is not.cenvat credit of the service tax paid by MIs Concor; that the
'

above amount of refund were erroneously shown under the head of

miscellaneous income; that the said amount wrongly recorded in the books of

account under the head of" miscellaneous income"; that the amount was refund

and not cenvat credit and was not cenvat credit and also not service tax referable

to any volume discount allowed by Mis. CONCOR.
I .

e The adjudicati:i.1g authority has not recorded any finding that the appellants

explanation about the amount of Rs. 37,70,541/- being excise refund was

incorrect or false.

e The amount of Rs. 4,27,962/-, demand was calculated on the volume discount

amounting to Rs.31,78,750/- received and given by Mis CONCOR at the end of

the year based on the volume of business and there was no reduction or any
'variation ofwhatsoever nature in the amount of service tax already paid by Mis

CONCOR on the original value of their service; that the volume discount

allowed by Mis CONCOR has not affected the amount of service tax already

paid by them for the services rendered in the appellant favour; that the appellant

has suffered full incidence of service tax paid by Mis CONCOR which has

remained unaffected by volume discount allowed by the service provider at the
)

year end. Also stated that the authority in charge of MIs CONCOR have

assessed and collected service tax on the total value of their services without

varying or reducing the amount of service tax on account ofvolume discount.

s The penalty imposed by the adjudicating authority is unreasonable, arbitrary and

high-handed in the facts of the case.

I\) They rely upon judgments i.e Hon'ble Supreme Court in the case of Mis MDS

Switchgear Ltd reported at 2008 (229) ELT 485, Hon'ble High Court of Gujarat

in the case of MIs Nahar Granites Ltd reported at 2014 (305) ELT 19 and
Hon'ble Tribunal Delhi in case Mis UP State Sugar Corporation Ltd reported at

2013 (291) ELT 402, wherein it is stated that when the department has not- .+.
disputed payment of tax by a supplier, then the department cannot denycredit to •
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the recipient. He requested to set aside the OIO with consequential relief and

benefits.

4. Personal Hearing in the matter was held on 20.08.2020. Shri Amal P. Dave,

Advocate, appeared on behalf of the appellant for hearing. He submitted written

submission dated 19.08.2020 during hearing and re-iterated the submissions made

therein. He further stated that out of total amount, an amount of Rs.37,70,541/

pertained to refund received from the department and same has been erroneously taken

into demand. As regards the balance amount, he stated that appellant have paid duty to

fvl/s CONCOR at the time of taking service on the basis of invoice, who. has not sought

any re-assessment, hence they have correctly availed CENVAT.

5. I have carefully gone through the facts of the case and submissions made by the

appellant in Appeal Memorandum as well as at the time of personal hearing. The

limited .point to be decided in the instant case is whether amount shown in the balance 0,
.sheet under the head of miscellaneous income were part of cenvat credit or otherwise

and whether the miscellaneous income shown in the balance sheet were falling within

the purview of provision contained under Rule 4(7) of Cenvat Credit Rule, 2004 or

otherwise.

6. I find from the records that the CERA audit party had raised objection relying on

the provision of Rule 4(7) of Cenvat Credit Rule, 2004 in respect of miscellaneous

income shown in the balance sheet for volume discount received from CONCOR and

Excise duty refund received for the department.

7. The provision contained under Rule 4(7) of Cenvat Credit Rule, 2004 1s

reproduced as under:
[(7) The CENVAT credit in respect ofinput service shall be allowed, on or after the day on

which the invoice, bill or, as the case may be, challan referred to in rule 9 is received:

. [Provided that in respect of input service where whole or part of the service tax is
liable to be paid by the recipient ofservice, credit ofservice tax payable by the service
recipient shall be allowed after such service tax is paid :

Providedfurther that in case the payment of the value of input service and the service
tax paid or payable as indicated in the invoice, bill or, as ·the case may be, challan
referred to in rule 9 is not made within three months of the date ofthe invoice, bill or,
as the case may be, challan, the manufacturer or the service provider who has taken
credit on such input service, shall pay an amount equal to the CENVATcredit availed
on such input service, except an amount equal to the CENVAT credit of the tax that is
paid by the manufacturer or Ihe service provider as recipient ofservice, and in case the
said payment is made, the manufacturer or output service provider, as the case may be,

. ~ shall be entitled to take the credit of the amount equivalent to the CENVAT credit paid
~!~,1;11,/'15r earlier subject to the otherprovisions ofthese rules :]

e s g,
·- %1, <° ·>'TO' ~ ... , • .. --0
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Provided also that if any payment or part thereof, made towards an input service is
refunded or ct credit note is received by the manufacturer or the service provider who
has taken credit•.on such input service, he shall pay an amount equal to the CENVAT
credit availed in respect ofthe amount so refunded or credited:

Provided also that CENVAT credit in respect ofan invoice, bill or, as the case may be,
challan referred to in rule 9. issued before the 1st day ofApril, 2011 shall be allowed,
on or after the day on which payment is made of the value of input service and the
service tax paid or payable as indicated in invoice, bill or, as the case may be, challan
referred to in rule 9:

[Provided also that the manztfacturer or the provider ofoutput service shall not take
CENVAT credit after [one year] ofthe date ofissue ofany ofthe documents specified in
sub-rule (])ofrule 9[except in case ofservices provided by Government, locaf-authority
or any other person, by way ofassignment ofright to use any natural resource :]]

[Provided also that CENVAT Credit ofService Taxpaid in a financial year, on the one
time charges payable in full upfront or in installments, for the service ofassignment of
the right to use any natural resource by the Government, local authority or any other
person, shall be spread evenly over aperiod ofthree years:

Provided also that where the manufacturer ofgoods or provider ofoutput service, as
the case may be, fitrther assigns such right assigned to him by the Government or any
other person, in any financial year, to another person against consideration, such
amount ofbalance CENVAT credit as does not exceed the service tax payable on the
consideration charged by himfor suchfurther assignment, shall be allowed in the same
financial year].

Explanation I.- The amount mentioned in this [Rule], unless specified otherwise, shall
be paid by the manufacturer ofgoods or the provider ofoutput service by debiting the

• CENVAT credit or otherwise on or before the 5th day ofthefollowing month exceptfor
the month ofMarch, when such payment shall be made on or before the 31st day ofthe·
month ofMarch.

Explanation II..- If the manufacturer ofgoods or the provider ofoutput servicefails Io
pay the amount payable under this [Rule], it shall be recovered, in the manner as
provided in rule 14, for recovery ofCENVAT credit wrongly taken.

Explanation III - In case of a manufacturer who avails the exemption under a
notification based on the value ofclearances in a financial year.and a service provider
who is an individual or proprietary firm or partnership firm, the expressions,
-following month! and month ofMarchi occurring in sub-rule (7) shall be read
respectively as '-following quarter and-quarter ending with the month ofMarch.]

The quantification of demand as contained in para 5 of the SCN are as per table

given below:

I TYPE OF lNCOME INCOME INCOME RATE OF CENVAT

I YEAR UDER 'MISC. CREDIT TO
RECEIPT OF AIC' RECEIVED RECEIVED SERVICE BE
HEAD FROM RS. TAX REVERSED

Volume discount
CONCOR,

2013-14 received from CONCOR
Suraj Freight 937600 12.36% I 15887
Forwarders

2013-14 Excise duty refund AGS 3139451 3139451
received from Mis AGS

.... 2014-15
Volume cl iscount CONCOR 833100 12.36% 102971
received from CONCOR

:-

'
\

h
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2015-16 Volume discount CONCOR 411750 14.50% 59704received from CONCOR

2015-16 Excise duty refund GCFW 631091 631091received from GCFW

2016-17 Volume discount
CONCOR 723000 15% 108450received from CONCOR <

2017-18
(Upto Volume discount CONCOR 273000 15% 40950June- received from CONCOR
2017)

(

TOTAL 6948992 4198504..

It is observed that, out of the total demand amounting to Rs.41,98,504/-, the demand

raised in respect of Rs. 31,39,451/- and Rs. 6,31,091/- pertains to the refund granted to

the appellant by the department vicle OIO No. 12/REFUND/2014 elated 24-2-2014,

which was pertaining to payment made by appellant under protest against Education
6

Cess and Higher and Secondary Education Cess in pursuance of Commissioner )

(Appeals) OIA No. AHM-EXCUS-002-APP-225-2013-14 dated 17-11-2013, and OIO

No. MP/168/Ref/2015 dated 21-4-2015, which was pertaining to wrong availment of

cenvat credit in pursuance of CESTAT's order No. A/11866/2014 dated 19.09.2014

respectively. It has been contended by the appellant that they had wrongly shown the
I

said refund amount received from the department in their books of accounts under head

of "Miscellaneous Income" and department has wrongly interpreted the provisions· of

Rule 4(7) of Cenvat Credit Rule, 2004 and demanded cenvat credit wrongly on such

amount. I have perused the Order-in-Original No. 12/Refund/2014 dated 24.02.2014

wherein the refund pertained to payment of Education Cess and Secondary Higher

Education Cess amounting to Rs. 31,39,451/-. The refund was sanctioned as re-credit in

CENVAT Register. Further, Order-in-Original No. MP/168/Re/2015 dated 21.4.2015

pertained to payment of Rs. 6,31,091/- on account of department case of wrong

availment and utilization of CENVAT booked against them. The appellant won the

case in CESTAT. Hence, the amount was refunded. I find that the said amount is

nothing but a refund granted by the Department to the appellantand not a cenvat credit

as alleged by the Department. I also find that the said income cannot be booked as

miscellaneous income in books of account. However, the demand cannot be made

against them merely on wrong entry in books of account. Thus, I find. from the above

facts that demand raised by. the department amounting to Rs. 37,70,542/- is rot

sustainable and order passed by the adjudicating authority is required to be set aside

and appeal is allowable to that extent.

As regards the remaining amount of Rs. 4,27,962/-, the appellant has contended·.

s CONCOR, a service provider, had given volume based discount to them at the

O
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year end which has not affected the amount of service tax· already paid by them to Mis

CONCOR for the services rendered and the authority in charge ofMIs CONCOR have

assessed and collected: service tax on the total value of their services without varying or
reducing the amount of service tax on account of volume discount. The appellant has

relied upon a judgement pronounced by the Hon'ble Tribunal Delhi in the case ofM/s

U P State Sugar Corporation Ltd reported at 2013 (291) ELT 402 at para-4 of its

judgment has stated as under :
4. The Cenvat credit, in question, had been taken by the respondent on the basis ofan
invoice issued by }.1/s. Jyoti Ltd. for repair ofthe rotor assembly. It is well settled that
repair activity does not amount ofmanufacture and, as such, no duty should have been
charged _(,-om kfls. Jyoti Ltd. en the repair of rotor assembly. But still when the
department has collected dutyfrom M/s. Jyoti Ltd. on the repair ofrotor assembly and
the payment ofduty is evidenced by the invoice issued by Jvl/s. Jyoti Ltd., its Cenvat
credit cannot be denied to the respondent. The or;zly way to deny the Cervat credit in
this case would be to revise the assessment at the end ofJvl/s. Jyoti Ltd., refund the duty
paid by them and only in that case the Cenvat credit could have been denied to the
respondent, but this has not been done. Without revising the assessment at the end of
manufacture of some inputs, the Cervat credit cannot be denied at the end of the
receiver ofthos~ inputs. This is the view which has been taken by the Apex Court in the
case ofCCE &C. MDS Switchgear Ltd. (supra) and also by the Tribunal in the case
ofOwens Bilt Ltd. v. CCE, Pune (supra). Therefore, notwithstanding the fact that the
repair activity ofMis. Jyoti Ltd. does not amount ofmanufacture, since the payment cf
duty by Ji.,f/s. Jjiqti Ltd. on this repair has not been reviewed by the department, the
Cenvat credit cannot be denied to the respondent. In view of this, I do not find any
infirmity in the impugned order. Revenue's appeal is dismissed.

10. From the reading of above decision, I find that the identical 1ssue has been

o

considered by the Hon'ble Tribunal wherein the Hon'ble Tribunal Delhi has taken a

view that when the department has collected the duty and the payment of duty is

evidenced by the invoice issued by the manufacturer/supplier, its cenvat credit cannot

be denied to the receiver; that only way to deny the cenvat credit would be to revise the

assessment at the end of manufacturer/supplier. I have also gone through the Circular

No.122/03/2010- ST dated 30.04.2010 wherein CBEC has issued a clarification

regarding availment of credit on input services. In the said circular issued by the Board,

i L was clarified .that:
2. As per Rule 4 (7) of the CENVAT Credit Rules, 2004, the CENVAT credit on input

services is available only on or ajier the day on which payment of the value of input
service and service tax is made. The section 67 (4) ofthe Finance Act, 1994, provides
that gross amount charged includes payment made by issue ofcredit I debit notes or by
entries in the books ofaccount, where the transaction is with any associated enterprise.

doubt has arisen as to whether CENVAT credit can be taken by "Associate
Enterprises" when debit is made in book ofaccounts or when book adjustments/ debit
or credit in accounts is made, or ifthe CENVAT credit ofthe service tax paid on input
service is available only after the actual payment ofthe value ofinput service has been
made in money terms.

s%.
{8 

--
3. As per sub-rule (7) ofRule 4 ofthe CENVAT Credit Rules, 2004.

"Credit in respect of input service shall be allowed, on or after the day on which
payment is made ofthe value ofinput service and the service tax paid or payable:as is
indicated in invoice, bill or as the case may be, challan referred to in Rule 9".
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A doubt raised is us lo whether the receiver of input service can take credit only afer
the full value that is indicated in the invoice, bill or challan raised by the service
provider, and also the service tax payable thereon, has been paid. lt has been
represented that in many cases, after the invoice is issued by the service provider, the
service receiver does not make the full payment of the invoiced amount on account of
discount agreed upon after issuance of invoice; or deducts certain amount due to
unsatisfactory service; or withholds some amount as security to be held during contract
period. Due to these reasons the value paid may not tally with the amount indicated in
the invoice, bill or challan. In such cases the department has raised objections to the
taking ofcredit as it does not meet the requirement ofthe said sub-rule (7).

4. Thus thefollowing issues relating to availment ofCENVAT credit need clarification,
Whether CENVAT credit can be claimed

(a)when payments are made through debit/credit notes and debit/credit entries in books of
account or by any other mode as mentioned in section 67 Explanation (c) for
transactions between associate enterprises; or

(b) where a service receiver does not pay the full invoice value and the service tax
indicated thereon due to some reasons.

5. Matter has been examined and clarification in respect of each of the above mentioned
issues is as under,

(a) When the substantive law i.e. section 67 of the Finance Act, 1994 treats such book
adjustments etc., as deemed payment, there is no reason for denying such extended
meaning to the word 'payment'for availment ofcredit. Asfar as the provisions ofRule 4
(7) are concerned, it only provides that the CENVAT credit shall be allowed, on or after
the date on which payment is made ofthe value of the input service and ofservice Im.
Theform ofpayment is not indicated in the same and the rule does not place restriction
on payment through debit in the books ofaccounts. Therefore, if the service charges as
well as the service tax have been paid in any prescribed manner which is entitled to be
called 'gross amount charged' then credit should be allowed under said rule 4 (7). Thus,
in the case of "Associate Enterprises", credit ofservice tax cari be availed ofwhen the
payment has been made to the service provider in terms ofsection 67 (4) (c) ofFinance
Act, 1994 and the service tax has been paid to the Government Account.

(b) In the cases where the·receiver of service reduces the amount mentioned in the
in.voice/billlchallan and makes discounted payment, then. it should be taken as final
payment towards the provision of service. The merefact thatfinally settled amount is
less than the amount shown in the invoice does not alter the.fact that service charges
have been paid and thus the service receiver is entitled to take credit provided he has
also paid the amount of service tax, (whether proportionately reduced or the original
amount) to the service provider. The invoice would in fact stand amended to that
extent. The credit taken would be equivalent to the amount that is paid as service tax.
However, in case of subsequent refund or extra payment of service tax, the credit
would also be altered accordingly

1 I. I have gone thorugh the facts of the case in respect of demand ofRs. 4,27,962/

on account of credit notes raised by MIs CONCOR, aforesaid circular and judgment

ofHon'ble Tribunal Delhi in the case ofM/s UP State Sugar Corporation Ltd reported

at 2013 (291) ELT 402 referred by the appellant and find that the appellant had paid the

service charges along with service tax to service provider and taken credit on the basis

of valid duty paying documents at the time of receipt of service and end of the year

received credit note on account of volume discount. The appellant have received credit

· amounting to Rs. 31,78,450/- during the year 2014-15 to 2017-18 (upto June

;J
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2017) towards year end as volume discount from their Service Provider and thereby the

service recipient i.e appellant, have reduced the amount payable to the extent of Credit

note issued by the service provider and there is nothing on record that the amount of ·

service tax paid initially by the service provider was subsequently reduced by him on

account of volume discount passed on by him to the appellant. The mere fact that

finally settled amount is less than the amount shown in the invoice does not alter the

fact that service charges have been paid and thus the appellant is entitled to take credit

as the appelalnt has paid the amount of service _tax to the service provider. I also find

that there is nothing 011 record that the amount of service tax paid initially by the service

provider was subsequently reduced 011 account of volume discount passed on to the

appellant. It is a settled law that without challenging/disputing the assessment and

payment of tax at the service provider's end, it is not open for the department to

question the amount of duty/tax paid by the service provider in the hands of the service

receiver so as to decide the eligibility of credit. Thus, I find that the demand raised by

the department for Rs. 4,27,962/- is not sustainable on merits and order passed by the

adjudicating authority is required to be set aside and appeal is allowable to that extent.

12. In view of above discussion, I find that the impugned order is not sustainable on

merits and accordingly, I set aside the same and allow the appeal filed by the appellant.

The appeal stands disposed of in above terms.
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